I.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
STATE OF NORTH DAKOTA
AND

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

The State of North Dakota (State) and the United States Environmental Protection
Agency (EPA) enter into this memorandum of understanding (MOU) to identify a process for
resolving several issues relating to the modeling protocol for the State’s Prevention of
Significant Deterioration (PSD) program.

1.

Recitals

The State has an EPA-approved State Implementation Plan (SIP) under the Clean
Air Act. (CAA) 40 C.F.R. Part 52, §§ 1820-1835. The State’s SIP includes
authority to administer the State’s Prevention of Significant Deterioration (PSD)
program, which was originally approved by EPA on May 26, 1977, (42 Fed. Reg.
26,977) and since then has been administered by the state under its SIP.

The State recently completed an 18-month long periodic review of its PSD
program and determined that there are currently no PSD Class I sulfur dioxide
increment violations occurring in North Dakota or Eastern Montana, and that the
State’s SIP is adequate to protect against air quality deterioration. September 8,
2003 Order of North Dakota State Health Officer Terry L. Dwelle, M.D. In
January 2002, EPA prepared a “Draft Dispersion Modeling Analysis of PSD
Class 1 Increment Consumption in North Dakota and Eastern Montana,” which
tentatively identified increment violations. Similarly, on May 23, 2003, EPA
published a “Notice of Availability” of the May 2003 EPA Dispersion Modeling
Analysis, which also tentatively identified increment violations. However, both
EPA reports sought public comment and explained that they were not final agency
determinations. o

The State agrees to do draft alternative modeling based on the issues on which the
State and EPA agree. By agreeing to do this draft modeling, the State and EPA
agree that the State is neither re-opening its PSD periodic review determination,
nor agreeing to waive or alter any of the legal or factual determinations the State
made in that proceeding. EPA likewise is not agreeing to be bound by the draft
modeling the State conducts under this MOU , but only to weigh the results in any
decision it makes to either concur or not concur with the State’s September 8,
2003 determination, or to revise, finalize, or not finalize the draft modeling EPA
has published for public comment.

Issues of Agreement

The State and EPA agree that the State has the following discretion under the CAA and






